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COALBED METHANE STORAGE IN ABANDONED
COAL MINESIN WEST VIRGINIA

History of Coalbed Methane Development
Issues of Importance to Coalbed Methane Storage in West Virginia

Coabed methane, aso known as coal seam gas, occluded natural gas, and gob gas,
has historically been considered one of the greatest dangersto coa mining. Collected
methane gas was intentionally vented to prevent accidental explosions or asphyxiation.
Commercial extraction of coalbed methane was economically impractical." Consequently,
when deeds, contracts and statutes relating to coal and mining rights were drafted, the
drafters rarely considered the question of coalbed methane ownership because it was
considered valueless”

Modern extraction methods have now made coalbed methane production practical.
The analysis of coalbed methane ownership is thus complicated by the need to determine
the intent of the parties at the time the contracts and/or deeds were drafted and executed.
Courts are being called upon to determine the ownership of coalbed methane in situations
where mining and minera rights have been divorced from other incidents of ownership of
thelands at issue. Inits smplest form, the question is whether the entity which acquires
the coal and/or gas rights, also acquires the coalbed methane rights.

The issue will also give rise to questions concerning the storage rights of coalbed
methane. Can coalbed methane be stored in abandoned coa mines? If so, who owns the
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container space — the coal owner or the surface owner? These questions necessarily
involve a complex interaction between traditional property and mineral rights laws.

In order to gain a perspective of coalbed methane development and the ensuing
case decisions, it is essential to look at the beginning of coalbed methane development in
the United States. The first serious research regarding coalbed methane production
occurred in the 1970s when the U.S. Bureau of Mines and U.S. Steel developed atest
project in the Black Warrior Basin in Alabama.® This program was expanded by the
Bureau of Mines and the Department of Energy into a 23-well project. The project
demonstrated that 73% of the "in-place” methane could be produced through vertical
wells* The Gas Research Institute (GRI) began its coalbed methane research in the
1980s. Its activities relating to coalbed methane have included estimating and evaluating
the resource, cooperative well studies, reservoir engineering analysis, fracturing and
completion work, operational improvements and recompletion of wells.®

The increased production of coalbed methane in the Appalachian, Black Warrior,
San Juan, Piceance, Powder River and Greater Green River Basins indicates that coalbed
methane has emerged as a valuable energy resource. 1n 1982, the national annual coal bed
methane production was virtually zero.® By 1990, production nationwide had risen to 195
billion cubic feet (bcf), approximately 475 bef was produced in 1992, and 1993 production
reached 730 bcf.” Coalbed methane production increased to 858 bef in 19942 The
number of coalbed methane wells in the nation had grown from a handful in 1982 to more
than 6,600 in 1992.° By 1994, coalbed methane accounted for five percent (5%) of the
nation’ s natural gas production.’® Nationwide coalbed methane production increased by
fifty percent (50%) during the period between 1992 and 1994."* According to Richard A.
Schraufnagel at GRI, coalbed methane production in 1995 reached 900+ bcf and 1996
coal bed methane production topped the 1,000 bcf mark.*

. Summary of Coalbed Methane Development in West Virginia

It is also important to examine the history of coalbed methane development in
West Virginiato gain a perspective of the treatment of thismineral. The first coalbed
methane production in West Virginia probably occurred in the early 1990s, although the
West Virginia statutory provisions governing coalbed methane did not take effect until
1994. Coalbed methane was not recognized separately from conventional gas until after
1994."® The West Virginia Office of Oil and Gas does not keep statistics of coalbed
methane production separately because coalbed methane production is still minimal
compared to conventional gas production. ** As compared to conventional gas
production, coalbed methane production in West Virginia still represents only five percent
(5%) of the total gas production, if that much.”™
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Nevertheless, coalbed methane production is increasing rapidly in West Virginia
In southern West Virginia, seventeen wells were permitted in 1995. These include fifteen
wellsin the Welch field in McDowell and Wyoming Counties and two wellsin the Slab
Fork field. Twelve new wells were permitted in southeastern West Virginiain 1995. For
1996, four new coalbed methane wells were permitted in southeastern West Virginia, all
to be drilled by U.S. Steel Mining. There has also been coalbed methane production
reported in Northern West Virginia, although the information regarding number of wells
permitted is not complete. In Monongalia County, located in Northern West Virginia,
eight coalbed methane ventilation wells were permitted in 1995. In 1996, three new wells
were permitted in that county.™

Although there are no definite figures for the total number of coabed methane
wells currently in operation in West Virginia, the Office of Oil and Gas estimates that there
are between fifty and one hundred wells producing coalbed methane in the state.'” The
West Virginia Geological Survey aso maintains some records regarding coalbed methane
production. They have documented at least thirty-two coalbed methane wells in current
production. According to records maintained by the Geological Survey, there are fifteen
wells currently operating in Northern Western Virginia. The coalbed methane production
from these wells is gob production -- production developed after the area has been mined.

The production in southern West Virginia from coabed methane wells has occurred prior
to mining.'®

In southeastern West Virginia, there is substantial potential for coalbed methane
development, particularly in Wyoming, Raleigh and McDowell Counties, similar to the
potential in Dickenson and Buchanan Countiesin Virginia™ As coalbed methane
development continues to increase and landowners gain additional knowledge of the value
of this commodity, we may anticipate that additional ownership issues, such as storage and
ownership of the storage container, will arise.

[1. Coabed Methane Ownership Issues as Related to Coalbed Methane in Abandoned Mines

In evaluating the use of abandoned coa mines for storage of coalbed methane, it is
important to analyze the issues surrounding the ownership of the coalbed methane itself.
An understanding of these ownership issues is necessary to recognize the potential
ownership issues involving storage: (1) who has the power to grant storage rights?; (2)
who owns the container space once the minera it held is depleted?; (3) who determines
when the mineral is actually depleted?, and (4) who owns the abandoned mine and shafts?

These issues may give rise to the same interpretive issues raised by the parties engaged in
coal bed methane ownership disputes.

Additional ownership issues relating to storage of coalbed methane in abandoned
coa minesinvolves the use of cushion gas. In any storage facility, there must be a pocket
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or cushion of gasin place in order to provide the pressure needed to operate the facility.?

Cushion or base gas is the gas in the reservoir (abandoned mine) which is native to the
reservoir and/or injected into the reservoir.”* If the cushion gasis native coalbed methane,
that is gas remaining in the mine, the importance of coalbed methane ownership issuesis
apparent. Who will be compensated for the coalbed methane remaining in the mine -- the
coa owner, the gas owner, the surface owner? How does the fact that there is coalbed
methane in the mine affect the ownership of the abandoned mine container space? If no
cushion gas exists or there is not enough cushion gas to maintain pressure in the
abandoned mine, how will the injected gas affect the ownership issues? These issues will
surely arise and will need to be answered in establishing an abandoned mine storage
environment in West Virginia.

Thus, it isimperative that we examine the issues of coalbed methane ownership.
The question of the extent of mineral rights conveyed or reserved generally includes a
consideration of the intent of the parties or drafters of the instruments (deeds and |eases)
or statutes which created the rights.>® Therefore, courts are now being called upon to
determine the intent of individuals who historically gave little, if any, consideration and
likely never formed any intent as to the ownership of coalbed methane. In some instances,
however, the courts must also decide whether the intent of the parties or legislatorsis or
should be a factor in the coalbed methane ownership determinations.?

a Coa Owner Argument

Many cases anayzing the coa bed methane ownership issue have included
arguments regarding the definitions of “coal”® and “gas.”* The location of the
coalbed methane in the coal seam provides the coa owner with a substantial claim.
The coal owner may claim that the coalbed methane is an inherent part of the coal
and that ownership of the coal seam includes ownership of the “gas’ contained
within it.?” The coa owner may further argue: (1) coalbed methane is adsorbed
onto the coal; (2) the physical bond between the coal and the coalbed methane is
so close that the two cannot be separated; and (3) the coal seam is the source of
and the reservoir for the coal bed methane.?®

b. Oil and Gas Owner Argument

The gas owner may argue that the chemical composition of coalbed
methane is nearly identical to that of natural gas.®® This fact provides the gas
owner with a significant argument for ownership. Another theory the gas owner
may espouse is that the right to produce coalbed methane from coal is no different
than the right to remove natural gas from other subsurface formations (i.e. the
sandstone formation, which may not belong to the gas estate owner).* The plain
meaning of “gas’ appears to definitively include coalbed methane. In contrast,
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“coal” commonly means a solid mineral, not agas®* The oil and gas owner may
also argue: (1) recovery methods parallel that of natural gas; (2) the migratory
nature of coalbed methane is the same as that for natural gas,; and (3) reversion of
the container space to the gas owner once the coal is mined gives them aright to
the gas (in cases where the gas owner is also the surface owner). However, in
analyzing the ownership issue, only afew courts have held that “gas’ includes
coal bed methane.

Surface Owner Argument

A surface owner may claim an interest in the coal bed methane, although
this position is clearly the weakest. In West Virginia, it can be argued that
ownership of the container space reverts to the surface owner once the coal is
removed.* Therefore, a surface owner could claim that since he owns the
container space where the coal was situated, he could aso claim ownership of the
coalbed methane within that space. Thiswould not, however, be a substantial
argument. The gas or coal owner could easily counter that as the “minera”
owner, they are entitled to ownership of the mineral within the container space.
One fact situation that may afford an ownership claim by the surface owner is
where the coal, oil and gas have been specifically severed. The surface owner
could claim that since coalbed methane was not contemplated (but considered to
be a hazard) at the time of the severance, ownership of the non-severed mineral,
the coalbed methane, remains with the “surface” or “other mineral” owner.®

For example, assume that Landowner A owns the property in fee smple
(no prior mineral severances). Landowner A sells the property to Landowner B
reserving the coal. Landowner B subsequently sells the property to Landowner C
reserving the oil and gas. Landowner A owns the coa and Landowner B owns the
oil and gas. Thus, Landowner C, the “surface owner,” would apparently own the
residua minerals. If the coal owner (Landowner A) and the oil and gas owner
(Landowner B) do not own the coalbed methane, the “surface owner” (Landowner
C) asthe residual minera owner could claim the coalbed methane ownership. The
issue is further complicated by coal lessees, oil and gas lessees and mineral lessees.

d. Successive Interest Argument **

Under this position, the coal owner has title to the coalbed methane
adsorbed onto the coal but he loses title when it escapes into the gob zone created
by longwall mining. * Therefore, such gas asis present in the coal must necessarily
belong to the owner of the coal, so long as it remains within his property and
subject to his exclusive dominion and control. Where the surface owner hastitle
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to the property surrounding the coal, he owns the amount of the coalbed gas as
migrates into the surrounding property. *

V. Coabed Methane Case Decisions

There are nine (9) decided, one (1) pending, and two (2) settled coalbed methane
cases in the United States of significance to coalbed methane ownership. Many of the
opinions have arisen in Alabama. In all of the cases, dightly different fact situations
resulted in different holdings. The decided cases represent the landmark decisions and
issues surrounding coalbed methane ownership. They are relevant to storage issuesin
West Virginia because the theories and analyses of the various courts will provide insights
into past and current views on coabed methane ownership. The issues discussed in these
cases may afford an opportunity for understanding the interpretive issues that may be
faced by storage operatorsin West Virginia

Presently, there have been no coalbed methane ownership cases decided in West
Virginia. None of the decided cases constitute binding precedent on West Virginia courts.
Nevertheless, courts often look to the decided cases in other jurisdictions for guidance.

a Decided Cases

i Ownership of and Right to Extract Coalbed Gas in Federal Coal Deposits,
(M-35935), 88 1.D. 538 (1981)

The Department of the Interior issued this 1981 opinion which
concluded that coalbed methane gas was not reserved by the federal
government when it reserved coa under the 1909 and 1910 Acts and that
the federal government did reserve coalbed methane gas under the 1914
Act when the government reserved gas. The Solicitor’s Opinion aso
concluded that federally owned coalbed gas should be exploited under oil
and gas rather than coal legal authorities. These conclusions rested on six
principles:

(D) the 1909 and 1910 Acts and their legidative histories;

2 the 1914 Act and its legidative history;

3 the Mineral Leasing Act;

4 other federal legidlation addressing the exploitation of associated
minerals,

5) common law and scientific principles; and

(6) coal and gas lega authoritiesin relation to exploration and
production of coalbed gas.*’
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ii. United States Seel Corp. v. Hoge, 468 A.2d 1380 (Pa. 1983)

In Hoge, the Pennsylvania Supreme Court held that the gas which is
present in the coal necessarily belongs to the coal owner. The court was
asked to determine the ownership of coalbed methane, found in the
“Pittsburgh” or “River” vein of coal owned by United States Steel
Corporation (U.S. Stedl), which underlaid certain tracts of land owned by
Hoge, Cowan and Murdock (Hoge). U.S. Steel acquired ownership of the
coal through a severance deed dated July 23, 1920.

The severance deed granted, in pertinent part, “all the rights and
privileges necessary and useful in the mining and removing of said coal,
including . . . theright of ventilation.”® Hoge's predecessor in title
reserved “the right to drill and operate through said coal for oil and gas
without being held liable for any damages.”*

In formulating its conclusion, the court considered the history of gas
development; the general nature of coal ownership rights; and the language
contained in the severance deed in question. The court held that, as a general rule,
such gas asis present in coa must necessarily belong to the coa owner, so long as
it remains within his property and subject to his exclusive dominion and control.

In examining the language in the severance deed, the court gave “effect to
al itsterms and provisions, and construg[d] the language in light of conditions
existing at the time of its execution.”* At the time of the severance deed, the
court found that commercia exploitation of coalbed gas was very limited and
sporadic. Thus, even though the unrestricted term “gas’ was used in the
reservation clause, the court did not believe the parties intended to reserve dll
types of gas. The court found “implicit in the reservation of the right to drill
through the severed coal seam for ‘oil and gas' arecognition of the parties that the
gas was that which was generally known to be commercialy exploitable.”** The
reservation was limited by the court to the right to drill through the coal seam to
reach the oil and gas lying below the coa strata.

iii. Rayburn v. USX Corp., No. 85-G-2661-W, 1987 U.S. Dist. LEXIS 6920
(N.D. Ala 1987), aff'd without opinion, 844 F.2d 796 (11th Cir. 1988)
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In Rayburn, the United States District Court for the Northern
Didtrict of Alabama held that title to the coalbed methane was vested in the
coa owner. The court’s holding in Rayburn was “based on the language
of the deed in question and is not a declaration that in al instruments the
interpretation will be the same.”* The pertinent language in the 1960
severance deed on which the court based its decision is as follows:

Grantors herein covenant and agree that any right to explore
for or produce oil and gas, or to drill wellsfor the
exploration for or production of oil and gasin the above-
described lands shall be subject to the requirement that all
coal seams located in said lands penetrated in such
exploration or drilling operations shall be encased or
grouted off . .. .*

The court found this language to be clear and unambiguous. The clearly
expressed intent of the parties was that the methane in the coalbed not be
available to any well drilled by oil and gas lessees or assigns.*

Rights to Coalbed Methane Under an Oil & Gas Lease for Landsin the
Jicarilla Apache Reservation, No. M-36970, 98 |.D. 59 (1990)

The Department of the Interior rendered a decision addressing the
guestion of whether coalbed gas was granted under oil and gas leases
issued for Indian lands. The Department concluded that coalbed gas was
granted under these leases. First, the Department determined that coalbed
gasis“natural gas,” noting that this conclusion was not altered by the
physical status of coalbed gas and recognizing that many types of gas take
gaseous or liquid formsin reservoir rock.* Second, the Department
concluded that the term “oil and gas deposit” as used in Indian leases
includes coalbed gas.*® Third, the Department concluded that coalbed gas
was conveyed under Indian oil and gas leases irrespective of whether the
parties had a specific intent to convey that resource.*’” Fourth, the
Department reached these conclusions in reliance upon the 1981 Solicitor’s
Opinion.*”

Carbon County v. Baird, No. DV 90-120, 1992 WL 464786 (Mont. Dist.
Ct. Dec. 14, 1992), rev'd sub nom. Carbon County v. Union Reserve Coal
Co., 898 P.2d 680 (Mont. 1995)
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The lower court in Carbon held that the conveyance of “coal and
coal rights with the right of ingress and egress to mine and remove the
same”* included ownership of the coalbed methane gas contained in the

coal aswell as the exclusive right to develop such gas.

Union Reserve Coal Company was the successor in interest to a
1974 contract of sale that agreed to sell “all coal and coal rights with the
right of ingress and egress to mine and remove the same.”* In 1991,
Florentine Exploration and Production, Inc., obtained an oil and gas lease
on the property in question. The lease granted Florentine “the exclusive
right for the purpose of mining, exploring by geophysical or other methods,
and operating for and producing therefrom oil and all gas, including coa
seam methane of whatsoever nature or kind . . . .”>* Florentine attempted
to secure a protective coal seam methane gas lease from Union.
Florentine, however, drilled awell before securing the protective lease and
Union later rejected the offer. Carbon County, the original grantor,
initiated the suit and Florentine was alowed to intervene. Florentine
sought to quiet title to the coa seam methane gas as conveyed to it
pursuant to the aforementioned lease.

Coa seam methane was described by the court, in the findings of
fact, as a product of the coalification process.® The court thus held that
cod is both the source of and the reservoir of the methane. The
combination of methane gas and coal was noted by the court to be the
cause of frequent and tragic explosionsin coa mines.> In addition, the
court noted that it was important for the coal mine operator to be able to
mine the coal in the most economical and effective method.>* Thus, it is
necessary that the coal operator have control over the drilling of wellsinto
the coa seam in order to minimize disruptions to the mining process
caused by the drilling and completion of wells in the coalbed.>

The decision in the case turned on the interpretation of the language
granting the “coal and coal rights.” The court relied upon the legal
precedents rendered in United States Steel Corp. v. Hoge;*® Rayburn v.
USX Corp.;*" and, Pinnacle Petroleum Co. v. Jim Walter Resources, Inc.”®

In each of these cases, the courts found in favor of the coal owner. The
court noted that removal of methane gasis essentia to the mining of coal.
Before the coal can be safely mined, the coal operator must remove the
methane.”® These facts and legal principles, combined with the fact that
coal isthe source of and the reservoir of the coa seam methane gas, led the
Montana court to hold that the conveyance of “coal and coal rights with
the right of ingress and egress to mine and remove the same”® by Carbon
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County included “ coal seam methane gas as a product of the codification
process, and included with it the ownership of the coal methane gas
contained in the coal, as well as the exclusive right to develop or dispose of
and [sic] coa seam methane.”® Accordingly, the court held that Florentine
trespassed upon the coal. Thus, Florentine' s complaint requesting that the
court declare it the owner of the coal seam methane gas and its
counterclaim that it had acquired the right to produce the coal seam
methane gas under the |ease were dismissed.®

The district court decision was appealed to the Montana Supreme
Court.®® The main issue before the court was whether coal seam methane
gas was a constituent part of the coal estate granted to Union.** The
Montana Supreme Court closely examined the plain meanings of the terms
“cod” and “gas’ and concluded that coal and gas are mutually exclusive
terms.® The court opined that “[s]ince coa seam methane gas s a fluid
hydrocarbon and is produced at the wellhead, it falls within the statutory
definition of gas and again it is distinguishable from coal, a solid
hydrocarbon.”® It also noted that coal seam methane gas is potentially
severable from the coal seam.®’

The Carbon County Supreme Court reversed the district court and
ruled that the district court had erred in awarding Union Reserve the right
to produce the coalbed methane gas from the coalbeds.®

The court stated that “Union Reserve only acquired the coal and
the incidental right to mine and remove the coal.”® It found that
Florentine had been given the right to extract the coal seam methane gas,
and that Union Reserve could extract and capture the gas only for purposes
of safety incidental to its coal mining operations.” Accordingly, it
concluded that coalbed methane gas “is separate from coal and isnot a
constituent part of the coal estate.”

Vines v. McKenzie Methane Corp., 619 So. 2d 1305 (Ala. 1993)

In Vines, the Supreme Court of Alabama held that the ownership of
methane gas, with the accompanying rights to develop and produce it, was
included in the coa and mineral conveyances. The conveyancing language
contained in two (2) pre-1910 mineral deeds (Deeds) was at issue. The
deeds conveyed the following estates: (1) “all of the codl, iron ore, and
other minerals’;"* and (2) “all the coal and other minerals.”® McKenzie
Methane Corporation (McKenzie) obtained coalbed methane |eases
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(Leases) from the successors in interest to the grantees in the Deeds.
McKenzie planned to drill coalbed methane wells independent of mining
operation. The Grantors sought to prevent drilling operations on the
property arguing that coalbed methane was not considered valuable at the
time of the Deeds. Thus, coalbed methane was not conveyed by the Deeds
and the Leases were, therefore, ineffective. At thetrial court level,
summary judgment was granted in favor of McKenzie.

The Alabama Supreme Court noted that coalbed methane is
produced from coa seams and is formed during and as a by-product of the
codification process. It further noted that although some of the methane
migrates out of the coal, alarge amount remains behind and is physically
bound to the coal. Because coalbed methane is liberated during mining and
poses a significant hazard to the miners, it must be removed. The court
found that the existence of coalbed methane in commercia quantities was
recognized in Alabama as early asthe 1920s. It was not, however, a
significant industry until the 1980s.™

The court relied upon the legal precedents rendered in United
Sates Seel Corp. v. Hoge;” Rayburn v. USX Corp.;”® and Carbon County
v. Baird.” In each of these cases, the courts held that the coal estate
owner was also the owner of the coalbed methane gas.

The Alabama Supreme Court held that the evidence in the case at
bar confirmed that the processes for coalbed methane gas drilling and coa
mining are inextricably entwined.” The drilling process was noted by the
court as an intrusion upon coal mining. The court, in keeping with earlier
Alabama law construing mineral leases, held that “an express grant of ‘all
coa’ necessarily implies the grant of coalbed methane gas, unless the
language of the grant itself prevents this construction.””® The court found
that neither of the Deeds in question contained any limiting language, and
in fact, clearly reserved only the surface rights. Accordingly, the court held
that the ownership of methane gas, with the accompanying rights to drill
for it, was necessarily included in the mineral estates granted in the Deeds
and affirmed the summary judgments for McKenzie.®

Cantley v. Hubbard, 623 So. 2d 1079 (Ala. 1993)
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The Alabama Supreme Court in Cantley interpreted a 1929
warranty deed in an action involving conflicting claims to production
royalties from three methane gas wellsin a coal degasification field. Ina
1924 patent, the United States reserved all the coal underlying the land in
guestion. In a 1929 warranty deed, the grantor (a successor in interest to
the United States) reserved “[&]ll mineral reserved to the United States.”*
On amotion for summary judgment, the court held that this language
reserved all the minerals that were owned by the grantor at that time, i.e.,
al the minerals less the coal that had been reserved by the United States.
The portion of the reservation “to the United States’ was interpreted by
the court as “merely an erroneous recitation of the prior reservation.”®
The court held that all minera rights, other than coal, were clearly reserved
by the grantor of the 1929 warranty deed. Thus, by implication, the
coal bed methane was reserved by the 1929 warranty deed’ s grantor.

The Cantley court referred to Vines v. McKenzie Methane Corp.,*
in afootnote and stated that it made no judgment as to the possible
interests held by other parties because the question of whether a lease of
coal rights included the right to explore for and produce coalbed methane
was not raised.®

NCNB Texas Nat'l Bank v. West, 631 So. 2d 212 (Ala. 1993)

In West,® the appeal arose from a Mobile County Circuit Court
decision in which the tria court held that the language granting the coal
contained in the chain of title deeds (Deeds) vested ownership of the
coalbed methane in the coa ownersg/lessees (Jim Walters Parties) and not in
the gas owners (Trustee Bank). The Alabama Supreme Court affirmed in
part, reversed in part and remanded the case for further proceedings.

The Alabama Supreme Court’ s decision in these cases, asin the
lower court, hinged on the interpretation of the reservations and the
conveyancing language contained in the Deeds. The Deeds granted the
following estate: “al the coal, and mining rights.. . .”;*® and reserved the
following estate: “all interest . . . other than the above-described interestsin
coal and mining rights.. . . . Grantor specifically reserves dl of the oil, gas,
petroleum and sulphur . . . .”% The Jim Walter Parties maintained that the
coalbed gas was granted to them by virtue of the Deeds. Conversely, the

Trustee Bank argued that the Deeds reserved the coalbed gas.
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Thetria court relied heavily upon the legal precedent rendered in
Hoge and held that the coalbed gas belongs to the coal owner. However,
the Alabama Supreme Court reached a different conclusion in part. In
determining the intent of the parties to the Deeds, the Supreme Court relied
upon general deed construction cases. The Supreme Court agreed with the
trial court’s analysis that the Deeds were not ambiguous. However, the
Supreme Court did not agree that, as a matter of law, areservation of “all
gas’ did not include coalbed methane. The court, focusing on the “plain
meaning” of the words used in the Deeds and basic principles of property
law, held:

the fact that the coalbed methane gas is produced by, and
stored within, coal seams does not require the conclusion
that agrant of ‘all coa’ includes coalbed methane gas, nor
doesit require the conclusion that a reservation of ‘all gas
does not include coalbed methane gas.. . . . However,
careful analysis of the law of rea property indicates that
the ownership of coalbed gas depends upon its location at
the time the gasis recovered or ‘captured,” at which time it
is reduced to possession.®®

The court reasoned that under the rule of capture, gas that migrates
from one property to another is subject to recovery and possession by the
holder of the gas estate on the property to which the gas migrates.®® The
Supreme Court evaluated the conveyance of coa “as a distinct property
[which] aso includes that bundle of property rights included within the
coal, such as the rights incident and necessary to the recovery of the
cod.”® Thus, the Supreme Court held that the rule evolved to settle
disputes between oil and gas owners on separate tracts of land. The court
held that this rule was also applicable to coalbed methane gas, a migratory
mineral resource.

Thus, so long as the coalbed gas is bound within the coal
seam in which it originated, the holder of the coal estate has
the right to extract the gas and reduce it to possession.
However, once the coalbed gas migrates out of the stratum
in which it originated, the right to recover the gas belongs
to the holder of the gas estate (footnote omitted).™

Asto the venting of coalbed gas for mining purposes, the Supreme

Court held, and the Trustee Bank agreed, that “[to the extent that
ventilation is required by law, the coal owner will not be liable to the owner

PS-ABG: 166408-1



PS-ABG: 166408-1

of the gasrights for any waste of methane gas that occurs during

ventilation.”®? The court held that the Trustee Bank had no interest in

-14-

coalbed gas recovered from horizontal or vertical wells drilled directly into
coalbeds before the coa ismined. The Trustee Bank does, however, have
an interest in coalbed methane gas that migrates out of the coal seams, such

as gas collected within the gob zone.
Thus, the court held that:

absent a clear showing to the contrary, the reservation of al
gas includes the right to coalbed methane gas that migrates
into other strata from out of the source coal beds where it
formed. . . . based on the facts and circumstances of each
case, and absent a clear showing . . . to the contrary, the
reservation of coalbed methane gas does not include
coalbed gas contained within its source coal seam, and that
the holder of the coal estate has the right to recover in situ
such gas as may be found within the coal seam. However,
once that gas escapes unrecovered from the coa and
migrates into other strata, then the holder of the gas estate
has the right to reduce to possession the coalbed methane
gas from the other strata. If the coal owner captures and
sells gob gasses that have migrated into other strata, the gas
owners are entitled to share in any profits on such sales,
after taking into account the cost borne by the coal owner in
capturing and marketing the gas.”

The Alabama Supreme Court affirmed the portion of the trial

court’s holding that the Jim Walter Parties “have the exclusive right to
produce and own coal bed methane gas from horizontal boreholes and
vertical degasification wells drilled directly into the source coal seam.

» 94

The Supreme Court, however, reversed the trial court’s holding regarding
the right to recover coalbed methane from the gob area above the source
coalbed and, instead, held that the Trustee Bank “ has the exclusive right to
produce and own all the coalbed methane gas that has been, or that will be,
produced from gob wells.. . . .”® The case was remanded to the trial court

for further proceedings regarding the determination of factual and legal

i SSUEs.
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Southern Ute Indian Tribe v. Amoco Production Co., 874 F. Supp. 1142
(D. Colo. 1995) rev'd 119 F.3d 816 (10th Cir. July 16, 1997)

In 1991, the Southern Ute Indian Tribe (Tribe) sued Amoco
Production Company,* other oil companies, individual oil and gas |essees
and federa defendantsin their capacities as trustees for the Tribe, claiming
ownership of the coalbed methane underlying approximately 200,000 acres
within the Southern Ute Indian Reservation in southwest Colorado. On
September 13, 1994, the United States District Court of Colorado held that
under the 1909 and 1910 Acts (the “Acts’), which were the source of title
to the coal, the reservation of “coal” did not include coalbed methane. The
Tribe appealed that decision.”’

On July 16, 1997, the United States Court of Appeals for the Tenth
Circuit reversed the lower court’s decision and held that the Tribe, as the
successor in interest to the United States' statutory reservation of codl, is
the owner of the coabed methane underlying the subject lands. 1n reaching
its decision, the court analyzed the Acts that were the source of the Tribe's
interest. The Acts provided that patents issued for lands belonging to the
United States “shall contain areservation to the United States of all coal in
said lands, and the right to prospect for, mine, and remove the same.”%

In analyzing the Acts, the Court of Appeals utilized various
principles of statutory interpretation. It found that the legidative history
of the Acts “suggested” that Congress intended to adopt “an interpretation
of coal which encompassed both the present and future economic value of
coal, including vaue that could only be realized through advancesin
technology such as those which drive the present day exploration for
CBM.”® The Court was persuaded by the historical context and legisative
history of the Acts that the coalbed methane was reserved to the United
States. The Court noted that its decision was also supported by previous
interpretations of analogous statutory mineral reservations.

Finally, the Court considered the 1981 Solicitor of the Department
of the Interior opinion, Ownership of and Right to Extract Coalbed Gasin
Federal Coal Deposits.'® The Court found that the Solicitor’s opinion
was not binding policy because it was not promulgated through the rule-
making process nor adjudicated. It was only a“public pronouncement that
Interior will not assert the federal government’ sright to CBM under its
reservation of coal” but rather under its oil and gas reservations.’™ The



b.
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Court also stated that the case on which the Solicitor relied in support of
his conclusion was overruled on appeal and that the opinion was
inconsistent with Interior statements made contemporaneously with the
Acts. The Court was convinced that the Solicitor’s interpretation of the
Acts was arbitrary because he did not explain how “Congress could have
intended to convey a substance neither known to be valuable nor severable
at the time of the enactments,” and so omitted potentially determinative
factors from his analysis® The Southern Ute case was remanded to the
trial court to address various issues raised by the defendants.'®
Subsequently, the Tenth Circuit Court of Appeals granted arehearing en
banc (before the full Court). A hearing was held on March 17, 1998, but
no decision has been rendered to date.

Pending Case

James C. Sreet v. OXY USA, Inc., Case No. 162-90 (Va Cir. Ct., filed
June 29, 1990)

The plaintiffsin James C. Street v. OXY USA, Inc., filed a bill of
complaint, in the Circuit Court of Buchanan County, Virginia, requesting a
declaratory judgment to determine the rights of the parties to the natural
gas and coalbed methane gas in a 458-acre tract. Street aleges that an
1887 deed, to OXY’s predecessorsin title, did not convey the coalbed
methane or the natural gas underlying the 458-acre tract. Thus, Street, as
surface owner, contends that title to the natural gas and coalbed methane is
vested in him. The coal lessee, Garden Creek Pocahontas Company
(Garden Creek), and the coal sublessee, Iand Creek Coal Company
(Island Creek), were allowed to intervene in the case. Garden Creek
alleged that as coal lessee it had theright to: (1) release coalbed methane
into the atmosphere as a safety measure in its mining operation; and (2)
capture the coalbed methane by virtue of its coal |ease on the property.

Subsequently, Garden Creek and Island Creek filed a motion for
summary judgment. They have argued that the 1887 deed which conveyed
“al the coa and mineral in, upon, and underlying” the 458-acre tract did in
fact convey the natural gasto OXY’s predecessorsin title. In support of
their argument, Garden Creek and Island Creek cited the decision in
Warren v. Clinchfield Coal Corp.*® The court in Warren held that the
generic term “mineras,” unless otherwise qualified, embraced not only
solid minerals but oil and gas aswell.'®® As of the time this document was
completed, no decision had been reached on the intervenors' motion for
summary judgment.
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C. Settled Cases

I Finite Resources, Ltd. v. Western Fuels-lllinois, Inc., No. 93-L-47 (lll. Cir.
Ct., filed July 20, 1993)

In Finite, Finite Resources, Ltd. (Finite), filed suit claiming that
Brushy Creek Coa Company, Inc. (Brushy Creek), owed it royalties on the
coal bed methane gas Brushy Creek was venting for its coal mine operation.
Western Fuels-llinais, Inc. (Western), the coal owner, leased itsinterest in
coalbed methane to Finite. Thereafter, Brushy Creek and Western obtained
a permit from the Illinois Department of Mines and Minerals, Division of
QOil and Gas for the venting of methane gas.'® Finite claimed that Western
and Brushy Creek were in violation of the coalbed methane gas lease terms
and claimed the following damages:

(1) damages in excess of $250,000.00 for Western’s failure to plug the
Henk No. 1 well; (2) damages in excess of $250,000.00 for Western's
alleged coalbed methane waste; and (3) damages in excess of $250,000.00
for Brushy Creek’s alleged coalbed methane gas waste.”’

Brushy Creek and Western filed a countersuit claiming that Finite
breached the development covenants of the coalbed methane lease and
asked the court to declare the lease terminated.’® Brushy Creek and
Western sought damages in the amount of $200,000.00."%° Brushy Creek
and Western claimed that since Finite did not develop the land as required
in the coalbed methane |ease, methane levels in the mine increased, and the
mine was evacuated.™® The damages included the claimed costs of drilling
the methane ventilation well and loss of income from coa mining
operations."*! Other issues raised by Brushy Creek and Western involved
Finite’ sroyalty payments, rights to wells drilled prior to the lease and rental
of these well sites.™* This case was settled by the parties before trial.
Therefore, the issues were never decided by the court.

il. Pinnacle Petroleum Co. v. Jim Walter Resources, Inc., No. CV-87-3012 (Ala. Cir.
Ct. July 28, 1989) (order partially granting defendant's motion for summary
judgment)

In Pinnacle, Pinnacle Petroleum Company (Pinnacle) derived its

interest in the oil and gas underlying the property in dispute through a
printed form oil and gas lease dated August 31, 1978, from E.L. Hendrix

PS-ABG: 166408-1



-18-

and wife, to Alabama Basic Land Enterprises, Inc. Typewritten onto the
first page of the Hendrix lease was the statement: “this |ease does not
include coal .”***

Jm Walter Resources, Inc. (Jim Walter) derived itsinterest in the
coal through alease dated December 6, 1984, from The First National
Bank of Tuscaloosa, Trustee, to the United States Pipe and Foundry
Company. The cod lease referenced the Hendrix oil and gas lease and
indicated that the coal lessee could remove and dispose of the coal seam
gas subject to any right of the oil and gas lessee or its assignees.™* The
coal |ease a'so made specific provisions for the removal of coa seam gas
and royalty payments should the coal seam gas be sold.**®

Pinnacle’ s arguments for partial summary judgment were (1) that its
gas lease covered coalbed methane because methane is technically a
“gas’;M® and (2) that after extraction of the coal is completed, the mined
areareverts to the grantor.™™" Since a gob well produces methane only
after mining occurs, thisis a post mining method of extraction, and the
methane should revert to the coal lessor.™® Jim Walter relied primarily on
the Hoge and Rayburn decisions in arguing that the coalbed methane was
owned by the coal estate as aresult of: (1) the characteristics of coalbed
methane; (2) the history of coalbed methane production; (3) the
acknowledged right to remove the coa included the incidenta right to
remove the coalbed methane; and, (4) the conveyancing instruments
revealed the intent of the parties as to the coalbed methane ownership and
development.™®

Inits July 28, 1989 order, the court held that Jim Walter, as the
coal lessee, had the exclusive right to produce coalbed gas from the
property that was the subject of the lawsuit."® The action remained on the
docket to settle factual disputes about whether any of the gas produced by
Jim Walters was gas other than coalbed methane."** However, since that
time, the case was dismissed with pregjudice pursuant to a stipulation by the
parties.

V. Ownership Claims to Storage Container Space

If the property that will be utilized for storage is afee property (surface and no

mineral severances -- al property rights are together in one bundle), there are no specific
or problematic issues involved in acquiring storage rights.”® However, complications may
arise as the result of concurrent and future interests.**® For example, the bundle of
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property rights may be separated into: (1) surface ownership; (2) coal ownership; (3) gas
ownership; (4) oil ownership; and/or (5) residual mineral ownership (minerals other than
coal, oil, and gas). Each of these ownership interests may have been leased to companies
for development. The lessees of the mineral estates can then create additional burdens
upon the leasehold -- overriding royalties, production payments, working interests, joint
venture agreements, and farmouts, etc. Furthermore, the ownership interests themselves
may be varied: (1) life estates; (2) remainders; (3) possibilities of reverter or reversion;

etc.

a
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Coal Owner

A few jurisdictions have held that the mineral owner is the owner of the
container space.”** However, at least one jurisdiction has significantly limited the
application of such arule of law."® In one recent case, use of the container space
was contingent upon the fact that the mine was not exhausted or abandoned.'*®

Surface Owner

The magjority of jurisdictions hold that the surface owner, not the mineral
owner, owns the container space once the mineral occupying the space has been
depleted and mining (or production) of the mineral is abandoned.'*’

In West Virginia, the matter of ownership of container space of abandoned
coal mines may be controlled by Tate v. United Fuel Gas Co.,"*® where the
Supreme Court of West Virginia held that the owners of certain minerals did not
have the right to use the limestone strata for container space by virtue of such
ownership where there were no recoverable minerals remaining.'® Specifically, in
that case, the fee smple of atract of land was severed when the grantor conveyed
the tract to plaintiff’s predecessor in interest (Surface and Coal Owner). The deed
contained the following exception:

The oil, gas and brine and al minerals, except coal,
underlying the surface of the land hereby conveyed
are expressly excepted and reserved from the
operation of this deed, together with the exclusive
right to drill and mine thereon for the production
and removal of the oil and gas and other minerals
hereby excepted and reserved and rights of way over
and across said premises to the place or places of
drilling and mining. . .
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it being understood that the term “mineral” as used
herein does not include clay, sand, stone or surface
minerals except such as may be necessary for the
operation for the oil and gas and other minerals
reserved and excepted herein.**

Defendant United Fuel Gas Company leased the tract from the individuals
who owned the oil, gas and other minerals (Oil, Gas and Mineral Owners). In
addition, United Fuel Gas Company entered into a gas storage agreement with the
Oil, Gas and Mineral Owners whereby United Fuel was entitled to use and occupy
the Big Lime stratum underlying the tract for the purpose of injecting and storing
gas therefrom. Construing the terms of the exception in the original grant, the
Court held that the oil, gas and brine were excepted from the conveyance to the
Surface and Coa Owner. Furthermore, minerals were excepted as well as
sufficient clay, sand, stone and surface minerals necessary for mining and drilling
operations, but other clay, sand, stone or surface minerals were not excepted.***

The Oil, Gas and Mineral Owners contended that once certain space was
vacated by the production of gasin the Big Lime stratum, they owned such space
and had the right to exclusive use thereof. The Court noted that there were
decisions from other jurisdictions finding that the space may be used by the owner
of the minerals so long as there remained recoverable minerals. But in this case,
the Court explained, there was no recoverable mineral in the Big Lime Stratum.
Accordingly, if any such space existed, the Oil, Gas and Mineral Owners would
not be the owners of the space.™*

In reviewing the intention of the parties, the Court found that the exception
made in the original deed was for the purpose of mining and operating the land for
the production of minerals. However, the Oil, Gas and Mineral Owners desired to
utilize their ownership rights for a different purpose, i.e., the storage of gas
produced elsewhere. Therefore, the Surface and Coa Owner owned the clay,
sand, and stone within and underlying the surface of land in question, subject to the
rights of the Oil, Gas and Mineral Owners to use such clay, sand, stone or surface
mineralsin the conduct of mining and drilling operation.*®

Because the Court in Tate found that the ownership rights of the Qil, Gas
and Mineral Owners were limited to mining rights which did not include storage
rights, the Court’ s rationale may mean that ownership of the container space
reverts to the surface owner, after the minerals have been removed in cases where
the minerals have been severed from the surface.
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One issue not addressed in Tate is when the minerd is considered to be
exhausted or no longer recoverable. With regard to coal, isit exhausted once all
the coa that may be economically mined is removed? Additionaly, what happens
if the mine is abandoned, but there are still recoverable reserves? What if new
techniques are discovered that provide a means for recovering coa previoudy
thought to be unrecoverable?

The Court in Tate analyzed the issue by looking at the language of the
exception and the intention of the parties. The Court did not announce a general
rule. Therefore, it isimportant to consider the specific conveyancing language and
the intention of the parties to determine who owns the container space.

Coalbed Methane Regulatory Environment
Public Policy

The West Virginia Coalbed Methane Wells and Units Article of the Environmental
Resources Act (the “WV ACT”)** statutes concerning coalbed methane gas were
promulgated to facilitate coalbed methane devel opment by creating workable solutions to
the issues arising from competing or conflicting ownership clams. The WV ACT
includes: (&) commitments for venting of coalbed mines; (b) provisionsto ensure safe
recovery of coalbed methane, while preserving the mineability of coa seams; and, (¢)
provisions for preventing waste and maximizing recovery. ** There is strong coal
protective language in the WV ACT. The WV ACT includes requirements for coalbed
methane ventilation, future and current safe coal mining and maximization of recovery.

The policies of the WV ACT contain strong language promoting the interest and
preservation of the coa mining industry. The WV ACT statesthat: (1) coa valueis "far
greater” than that of coalbed methane; (2) coalbed methane devel opment must protect and
preserve the coal while providing for maximum coal recovery; and, (3) the fullest practica
recovery of both coal and coalbed methane should be encouraged. ** The overall public
policy isto: (1) preserve coa seams for future safe mining; (2) encourage commercial
coal bed methane development without adversely affecting mining safety and coa seam
mineability; (3) safeguard and protect the correlative rights of coalbed methane well
operators and royalty ownersin a pool; (4) safeguard mineability of coal during coalbed
methane removal; (5) create a state permitting procedure and authority to provide for and
facilitate coalbed methane devel opment as encouraged by EPACT; and, (6) remove itself
from the affected state list. *” Thus, the WV ACT limits coalbed methane development to
situations in which development will protect and preserve safe coal mining and maximize
coa recovery.

Implementation
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The WV ACT isadministered by the Chief of the Office of Oil and Gas of the
Division of Environmental Protection (hereinafter the “Chief”) and the West Virginia
Coalbed Methane Review Board (hereinafter the “ Review Board”).'*®

C. Definitions

The WV ACT defines “coabed methane” as a*gas which can be produced from a
coal seam, the rock or other stratain communication with a coal seam, a mined-out area
or agob well.” *** Definitions for mined-out areas and gob wells are aso included in the
WV ACT.*

The WV ACT includes a broad definition for “coal seam.” *** The inclusion of
workable and unworkable coa seams and the noncoal roof and floor of the seams affords
considerable protection of mines and coal mine safety. West Virginias defines a
“‘[w]orkable coal bed' or ‘workable coal seam’ as any seam of coal twenty inches or more
in thickness, or any seam of |ess thickness which is being commercially mined or can be
shown to be commercially mined.”**

d. Spacing

The WV ACT mandates spacing requirements between coalbed methane wells and
between the coalbed methane well and the surrounding property lines. The WV ACT
offers specific distance requirements. West Virginia sets the spacing distance between
coalbed methane wells at 1,600 feet."** The WV ACT does not provide for a reduction of
the spacing requirement for coalbed methane gob wells (hereinafter “gob wells’). West
Virginiarequires a distance of 100 feet from the outside boundary of the coal tract from
which the coalbed methane is or will be produced. The WV ACT does not distinguish
between coabed methane wells and gob wells.**

West Virginias statutory scheme aso provides a mechanism to modify the
statutory spacing. The WV ACT states that spacing shall be determined by a pooling
order, aspecial field rules order or any Review Board order.**®

e Drilling Permit

The WV ACT provides that operators must apply for and obtain drilling permits or
approval prior to the commencement of drilling coalbed methane wells. **° The WV ACT
provides specific guidelines for permit applications. The Chief shall deny the permit if the
applicant has substantially violated a previously issued permit or one or more of the rules
promulgated in the WV ACT; and, the applicant has failed to abate or seek review of the
violation. ™’ In addition, the Chief may not issue a permit until the applicant has filed a
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consent to stimulate. *** No permit will be issued unless abond is furnished as provided in
the WV ACT.**

f. Consents to Stimulate

West Virginia provides an exception and/or alternative method for the consent
provison. Inthe WV ACT, a coabed methane well permit may not be issued until a
consent and agreement is filed with the Chief for each owner and operator of a workable
coal seam twenty-eight inches (28") or more in thickness which is within 750 horizonta
feet of the proposed well bore that the applicant proposes to stimulate or is within 100
vertical feet above or below acoa seam that the applicant proposesto stimulate.*® The
WV ACT recognizes contractual rights or obligations arising out of a contract or lease
between the applicant and any coal owner or operator. The existence of such contract or
lease constitutes awaiver of the requirement to file an additional signed consent and
agreement. The WV ACT does not, however, provide that the contract or lease be in
existence prior to its enactment. It does set forth certain criteria for the consent.™

The WV ACT also provides for an alternate method when a coal operator refuses
to grant a consent to stimulate. Under the WV ACT, an applicant may submit a request
for ahearing before the Board of Review and file an affidavit. The criteriafor the Review
Board's determination regarding coal seam stimulation is set forth inthe WV ACT. The
WV ACT aso places further conditions on the Review Board's authorization to
stimulate.*>

0. Spacing or Drilling Units

The WV ACT provides that an application for adrilling unit may accompany the
well permit application. **® The application may also be filed as a supplement to the permit
application and must contain specific information. *** The WV ACT requires that all
potential owners of coalbed methane receive notice and it requires a Review Board
hearing prior to the establishment of a drilling unit. ***> The WV ACT's provisions for the
establishment of a drilling unit and a pooling order appear to be a ssimultaneous process.
West Virginia also requires that the Review Board set atime and place for a conference
prior to the informal hearing.™ The conference includes all coalbed methane owners or
clamants identified in the application that have not entered into a voluntary agreement.
At the conference, al parties are given the opportunity to enter into voluntary agreements
for unit development. The Review Board may not issue a unit order unless the applicant
submits a verified statement setting forth the conference results. In addition, if an
agreement is reached at the conference, the Review Board shall find that the unitisa
voluntary unit and issue an order consistent with such findings. ** Thus, adrilling unit
may be established separately from the pooling process; however, it appears that the unit
must be a voluntary one.
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Under the WV ACT, the request for a unit hearing may be made by the applicant
or by acoal owner or operator. **® The WV ACT dictates criteriafor the Review Board to
consider in making determinations about the establishment of drilling units. **° After
considering the evidence, comments and objections presented at the hearing, the Review
Board shall: (1) enter an order denying the establishment of the unit; or, (2) enter a
"pooling order" establishing the drilling unit. The "pooling order” shall: (1) establish the
unit boundary; (2) authorize the drilling, operation and production of coalbed methane
well(s) from the pooled acreage; (3) establish the minimum distances for any wellsin the
unit and for other wells which would drain the pooled acreage; (4) designate the well(s)
and unit operator; (5) establish a reasonable operator's fee for operating costs, which shall
include routine well maintenance and all accounting to pay all expenses, royalties and
amounts due working interest owners; and, (6) such other findings and provisions as are
appropriate. ** All well operations within a drilling unit for which a pooling order has
been entered, are deemed to be operations on each separately owned tract, or portion
thereof, within the unit.*®*

h. Pooling

The West Virginia act provides for the pooling of interestsin a drilling unit. *** As
noted previously, under the WV ACT, the establishment of adrilling unit and a pooling
order appear to be a ssimultaneous process. There are, however, provisions that appear to
apply only to the pooling of interests, **

i Escrow

The establishment of escrow accounts for competing ownership clamsis
mandated. The WV ACT provides that pooling orders establish an escrow account into
which the conflicting claimants costs and proceeds are deposited and held. *** Under the
WV ACT, each participating working interest owner (“PWIQO"), except for the operator,
deposits its proportionate share of costs in the escrow account. The WV ACT aso directs
that al proceeds attributable to the conflicting interests of any coalbed methane owners
that are leased, or deemed to be leased, are deposited into the escrow account. In
addition, all proceedsin excess of ongoing operational expenses, as alowed in the pooling
order, attributable to the conflicting interests are also deposited in the escrow account.'®
The WV ACT requires that once coalbed methane ownership isjudicialy or voluntarily
determined, the Review Board issues arevised division order distributing al amounts from
the escrow account to the legally entitled owner(s).'®®
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Plugging

The WV ACT provides that, in certain cases, coa bed methane well operators must
plug their wells to provide for safe mining through any affected coal seam. **” West
Virginia provides that a coalbed methane well must be plugged in such a manner asto
alow safe mining through by a coal owner or operator. *® The WV ACT aso imposes a
time limitation on the plugging requirement. Whenever a coalbed methane well islocated
in acoa seam that will be mined within six (6) months, the well operator shall, within
sixty (60) days after notice from the coal owner/operator, plug the well.*®°

Underground Gas Storage Reservoirs in West Virginia

Underground gas storage reservoirs in West Virginia are regulated by the Office of
Oil and Gas under the supervision of the Director of the Division of Environmental
Protection. *® There are statutory provisions imposing certain obligations upon the
operators of underground gas storage reservoirs. *™* Although these provisions do not
specifically mention coalbed methane, they appear to apply to coalbed methane. "

Definitions

Theterm “gas’ is defined as any gaseous substance. 1”® “ Storage reservoir” means
that portion of any subterranean sand or rock stratum or strata into which gasis or may be
injected for the purpose of storage or for the purpose of testing whether said stratum is
suitable for storage. '’* The “reservoir protective area’ means all that area outside of the
storage reservoir boundary but within two thousand linear feet thereof.*™

“Cod mine” is defined as those operations in a coal seam which include the
excavated and abandoned portions as well as the places actually being worked. The term
includes al underground workings and shafts, slopes, tunnels, and other ways and
openings and all such shafts, dopes, tunnels and other openings in the course of being
sunk or driven, together with all roads and facilities connected with them below the
surface. '

An “operating coal mine” isamine which is producing coa or hasbeenin
production at any time during the preceding twelve months including any worked out or
abandoned coa mine connected underground with or contiguous to such operating coal
mine.”” No definition is given for “contiguous to” in the context of this Act. According
to the Office of Oil and Gas, it would look at whether there was mining taking place in the
same seam in adifferent section. It would also depend on the geological structures and
how safety might be affected."” However, because these provisions do not specificaly
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address storage in an abandoned coa mine, the Office of Oil and Gas indicated that some
of the provisions of this Act may not necessarily apply to storage in an abandoned mine.
Therefore, an entity considering storage in a particular abandoned mine would need to
consult with the Office of Oil and Gas to address any issues the Office of Oil and Gas
might raise.'”® For example, the main issues would include environmental protection
particularly with regard to water sources and safety. The Office of Oil and Gas explained
that it would work with an entity considering storage in an abandoned coal mineto
address and resolve those issues, rather than try to follow specific statutory provisions that
may not necessarily be applicable to storage in an abandoned coa mine.*®

b. Obligations of Underground Gas Storage Reservoir Operators

Any person who isinjecting gas into or storing gas in a storage reservoir which
underlies or is within three thousand linear feet of an operating coal mine that is operating
in acoa seam extending over the reservoir or the reservoir protective area must file with
the Division a copy of a map satisfying the requirements of the statutory provisions and
certain data within sixty days. ** If the storage reservoir is not within three thousand
linear feet, but less than ten thousand linear feet from an operating coal mine which is
operating in a coal seam that extends over the storage reservoir or the reservoir protective
area, the operator must aso file with the Division a copy of a map and certain data within
the time fixed by the Division. In addition, certain information must be provided regarding
all oil or gas wells which have been drilled into or through the storage stratum within the
reservoir or within three thousand linear feet thereof, including information regarding
additional wells that are to be drilled.'®

Any person who isinjecting gas into or storing gas in any other storage reservoir
not included in the above paragraph must file with the division a map and other
information not less than within six months prior to starting of actual injection or
storage.'®

Certain obligations are imposed upon operators of storage reservoirs underlying or
within two thousand linear feet of an operating coal mine including discovering wells, and
plugging or reconditioning wells.***

C. Obligations of Mine Operator

Any person owning or operating a coal mine must file a map with the Division. |If
any person owning or operating any coal mine which comes within ten thousand linear feet
of a storage reservoir and where the coal seam being operated extends over the storage
reservoir or the protective area, the operator or owner shall file with the Division a map
showing certain specified information. *#°
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Agencies Having Jurisdiction Over Storage of Coalbed Methane

In West Virginia, the Office of Oil and Gas, under the supervision of the Division
of Environmental Quality, has jurisdiction over gas storage wells, coalbed methane
production wells, underground gas storage reservoirs, and the conversion of vertical
ventilation holesto wells. ** With regard to storage of coalbed methane in abandoned
mines, the Office of Mining, under the supervision of the Division of Environmental
Quality, may aso have jurisdiction. *®’

The Public Service Commission of West Virginia has jurisdiction over the issuance
of certificates of public necessity and setting of rates for a public utility’ sintrastate
transportation of gas by pipeline. **® Because none of the gas storage facilities in West
Virginia are considered by the Public Service Commission to be public utilities, the
Commission does not require certificates from those operators or set their rates, '*°
However, the Federal Energy Regulatory Commission does issue certificates of necessity
and set the rates for the transportation and sale of natural gasin interstate commerce. **°
The Public Service Commission of West Virginia has also been empowered to prescribe
and enforce safety standards for all intrastate and interstate pipeline facilities and to
regul ate safety practices of persons engaged in the transportation of gas. “Transportation
of gas’ is defined as the “gathering, transmission or distribution of gas by pipeline or its
storage.” ***

History of Gas Storage in West Virginia
The Office of Oil and Gasis not aware of any storage fields in which coalbed
methane is stored.*® There are numerous conventional gas storage fieldsin West
Virginia. According to a survey conducted by the American Gas Association'®, the
following are included:
a. CNG Transmission Corporation
(1) Bridgeport, Depleted Reservoir

(2) Fink-Kenedy-Lost Creek, Depleted Reservoir
(3) Racket-Newberne, Depleted Reservoir

b. Cabot Oil and Gas Corporation
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(1) Releigh
(2) X-1 Heizer

c. Columbia Gas Transmission Corporation

(1) Browns Creek, Depleted Reservoir
(2) Cleveland, Depleted Reservoir

(3) Coco “A”, Depleted Reservoir

(4) Coco “B”, Depleted Reservoir

(5) Coco “C”, Depleted Reservoir

(6) Derricks Creek, Depleted Reservoir
(7) Glady, Depleted Reservoir

(8) Grapevine“A”, Depleted Reservoir
(9) Grapevine “B”, Depleted Reservoir
(20) Hunt, Depleted Reservoir

(11) Lake, Depleted Reservoir

(12) Lanham, Depleted Reservoir

(13) Ripley, Depleted Reservoir

(14) Rockport, Depleted Reservoir
(15) Sissonville, Depleted Reservoir
(16) Terra Alta, Depleted Reservoir
(17) Terra Alta South, Depleted Reservoir
(18) Victory “A”, Depleted Reservoir
(29) Victory “B”, Depleted Reservoir

d. Equitrans Incorporated

(1) Comet, Depleted Reservoir

(2) Hayes, Depleted Reservoir

(3) Logansport, Depleted Reservoir
(4) Maple Lake, Depleted Reservoir
(5) Mobley, Depleted Reservoir

(6) Rhodes, Depleted Reservoir

(7) Shirley, Depleted Reservoir

(8) Skin Creek, Depleted Reservoir

e. Hampshire Gas Company
(1) Augusta, Depleted Reservoir

(2) Little Capon, Depleted Reservoir
Xl.  Conclusion
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This report did not attempt to undertake an in-depth analysis of all the issues related to
coalbed gas storage in abandoned coal minesin West Virginia. Rather, it attempts to generally
survey the statutes, regulations, and cases related to coalbed methane ownership issues, container
space ownership issues, and gas storage issuesin West Virginia.

In considering the storage of coalbed methane in abandoned coa minesin West Virginia,
there are several major issues that should be addressed. With regard to ownership of the storage
space, these issues include: (1) who owns the abandoned mine and the container space that
remains after the mineral has been depleted?; and (2) if ownership depends upon the mineral being
depleted or no longer recoverable, when is the mineral actually no longer recoverable, and who
makes this determination? Asnoted in Section V, Ownership Claims to Storage Container Space,
many questions related to these issues are yet to be answered. Precedents have not been
established in West Virginiain the area of gas storage, particularly in abandoned coal mines. It
does appear, however, that West Virginiafollows the genera rule that the container space reverts
to the surface owner once the mineral is no longer recoverable. ** This, of course, can be avery
fact specific determination. The conveyancing language of relevant deeds and leases, intent of the
parties, and surrounding circumstances must be considered in making this determination.
Furthermore, West Virginia has not addressed many questions such as when the mineral becomes
no longer recoverable, what happens if the mine is abandoned and there is still recoverable coal,
or what happens if new techniques are discovered providing a means for recovering coal
previously thought unrecoverable.

In addition to issues related to ownership of the storage space, an entity considering
storage of coabed methane in abandoned coal minesin West Virginia must also address questions
related to ownership of the coalbed methane already present in the mine that will be used as
cushion gas, or how injection of gasinto the mine will affect ownership of the coalbed methane
aready present. Also, questions may arise regarding how coalbed methane in the mine will affect
ownership of the storage space. There are no decided casesin West Virginia regarding ownership
of coalbed methane. Asdiscussed in Section 1V, Coabed Methane Case Decisions, the courts
that have decided ownership issues have reached varying results as to whether the coalbed
methane belongs to the coal or gas owner. Therefore, the resolution of any questions that arise
concerning ownership of the coalbed methane already present in the mine is uncertain due to the
lack of precedent in West Virginia or consensus from a mgority of jurisdictions.

Other considerations involved in storage of coalbed methane in abandoned mines in West
Virginiainclude which regulatory bodies will claim to have jurisdiction over the operations. The
West Virginia Office of Oil and Gas, under the Supervision of the Division of Environmental
Protection, regulates production of coalbed methane and underground storage facilities.
Accordingly, the Office of Oil and Gas will have jurisdiction over any storage operations.
Furthermore, an entity considering storage of coalbed methane in abandoned mines should consult
with the West Virginia Office of Mining, aso under the supervision of the Division of
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Environmental Protection. Additionally, the Public Service Commission of West Virginiaand the
Federal Regulatory Energy Commission have jurisdiction over certain storage and pipeline
facilities. Thus, al of the previoudy mentioned regulatory bodies should be involved in planning
an operation for storage of coabed methane in an abandoned coa minein West Virginia.
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85. For additional discussion of the West case, see John Land McDavid, Summary, Construction of Express of “ all
coal” in Deed, 9 E. MIN. LAW FOUND. CASE UPDATE 16 (1994).

86. West, 631 So. 2d at 216.
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1934) and Williams v. Johns-Carroll Lumber Co., 192 So. 278, 280 (Ala. 1939) were applicable. Justice Maddox did
not believe that the parties to the Deeds contemplated coal bed methane devel opment at the time the deeds were
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127. Summers, supra note 122, n. 67.5. See Ellisv. Arkansas Louisiana Gas Co., 450 F. Supp. 412 (E.D. Okla.
1978) (holding that a grant of minerals gives grantee the right to explore and produce the minerals — grant does not
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gasfrom foreign fields); U.S v. 43.42 Acresof Land, 520 F. Supp. 1042 (W.D. La. 1981) (landowner, not mineral
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owner, entitled to payment for use of salt cavity, created by removal of salt, for storage purposes); Mallon Qil Co., 104
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distribute proceeds in accordance with the Review Board' sdivision order. |d.

Once a pooling order isissued, coalbed methane owners, claimants and lessees may make one of the following
elections within thirty (30) days after the order is issued:

1) To sell or lease itsinterest to the operator on such terms as the parties may agree. |f no agreement

is reached, the parties must abide by the Review Board’ sterms as set forth in the order;

2) To become aworking interest owner by participating in the risk and cost of the well; or

3) To participate in the operation of the well as a carried interest owner.
Id. §22-21-17(€).

In the event a coalbed methane owner, claimant or lessee does not make an election within the specified time,
they will be deemed to have elected to sell or lease under the first election option set forth above. 1d.

The proceeds and risks to be assumed by working interest owners, royalty owners and carried interest owners
are dictated at § 22-21-17 (f), (9), (h) (1994).

164.  Id. §22-21-17(1) (1994).
165.  Id. §22-21-17(1)(1)-(2) (1994).
166.  Id. §22-21-17(k) (1994).
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167.  Id. §§ 22-21-21,22 (1994).
168.  Id. § 22-21-23 (1994); W.Va. CSR 38-23-6,7,8 (1996).
169.  Id. § 22-21-22(c) (1994).

170. W.Va. Code § 22-1-7(4) (1994) (Office of Oil and Gas charged with administering and enforcing, under the
supervision of the Director, provisions governing oil and gas wells and underground storage reservoirs).

171.  W.Va Code § 22-9-1 et seq. (1994).

172. Id. § 22-9-1et seq. (1994); Telephone Interview with Mike Lewis, supra note 13.
173.  1d. § 22-9-1(5) (1994).

174.  1d. § 22-9-1(6) (1994).

175.  1d. § 22-9-1(10) (1994).

176.  1d. § 22-9-1(1) (1994).

177.  1d. § 22-9-1(2) (1994).

178. Telephone Interview with Mike Lewis, Assistant Chief, West Virginia Office of Qil and Gas (March, 1998).

179. Id.
180. Id.
181.  W.Va Code §22-9-2(a) (1994).

182. Information required regarding oil and gas wells includes the name of the operator, date drilled, total depth,
depth of production if the well was productive of oil or gas, theinitia rock pressure and volume, the depths at which all
coal seams were encountered and a copy of the driller’slog or other similar information. At the time of the filing of the
maps and data such person shall file a detailed statement of what efforts have been made to determine that the wells
shown on said map are accurately located and that to the best of such person’s knowledge, the wells are all the oil or gas
wells which have ever been drilled into or below the storage stratum within the proposed storage reservoir or within the
reservoir protective area. This statement must also include information as to whether or not the initial injection isfor
testing purposes, the maximum pressures at which injection and storage of gas is contemplated, and a detailed
explanation of the methods to be used or which have been used in drilling, cleaning out, reconditioning or plugging
wells. Id.

183.  Id. § 22-9-2(b) (1994).
184.  1d.§22-9-5(1994).

185.  Id. §22-9-3(1994).
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186. Id. § 22-1-7(4) (1994); Telephone interview with Mike Lewis (January, 1998) supra note 13.

187. Telephone interview with Mike Lewis, supra note 13.

188. W.Va Code § 24-2-1 (1992). “Public utility” is defined as an entity “engaged in any business’ that isa
“public service.” W.Va Code 8 24-2-2(1992). A corporation which laysits own pipeline to transport natural gas
produced or purchased in agas field and to deliver the same to industrial consumers with whom it has negotiated private
contractsis not apublic utility. Wilhitev. Public Service Commission, 149 S.E.2d 273, 150 W.Va. 747 (1966);
Telephone interview with David Ellis, Director of Utilities Division, Public Service Commission (Jan., 1998).

189. Telephone interview with David Ellis, supra note 188.

190. 42U.S.C.§7172

191.  W.Va Code § 24B-1 et seq. (1992); W.Va. Code § 24B-2(3)(1992); Telephone interview with David Ellis,
supra note 188.

192. Id.

193. American Gas Association, Survey of Underground Storage of Natural Gasin the United Sates and Canada
(1997).

194. See discussion of Tatev. United Fuel Gas Co., 71 SEE.2d 65 (W.Va. 1952), in Section V.
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